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STEEFEL ^ 

LEVITT 

& WEISS 



E-Maji: fischerE@steefel.ajm 

November 16, 1998 
Via Hand Delivery 



ationa! Association of Securities Dealers, Inc. 

15 Market St. 

m Francisco, CA 94105 



Dear Ms. Hall: 



In accordance with the October 26, 1998 Preliminary Hearing Order in Ms 
^^ nmtter, Respondent Fidelity Brokerage Services ("Fideiity") hereby moies to dismisSithe claims 
f of Ciaimant Samuel G. Chia pursuant to the applicable statutes of limitations. Please provide 
'""'< copies of this motion to the arbitrators for their review. 

BACKGROTOO) 

This arbitration arises from a short sale of Mylan Laboratories, Inc. ("M>!an") by 
Claimant on My 2, 1992. On that date. Claimant placed three orders with Fidelity. First 
Claimant placed an order to sell short 1,000 shares of Mylan at $39.75 Second, Clainianl 
cancelled that order. Third, Claimant placed an order to sell short 1 ,000 shares of Mylan at 
$39 875 and placed a gocd-lill-cancelted order to repurchase 1,000 shares at a limit price of $36, 
m an attempt to co". er the open short position Unfortunately for Claimant Mylan never 
declmed to $36 m My Thus, Claimant's My 1 992 monthly statement" showed that Claunant 
had an open short position of 1,000 shares of Mylan. and an open order to purchase 1,(^00 shares 
of Mylan at a Jtmit price of $36.' (Attached hereto as Exhibit A is a copy of Claimant's monthly 
statement for the penod June 27 - July 3 1, 1992 > 

Mylan stock split tvvo-foi-oae on August 3, 1992, thereby doubling Clainaat's 
open short position to 2,000 shares 'n an apparent effort to co\ er 'ns increasingly unprofitable 
'hort position, oo August 10, 1 992 Ciaimant placed an order to sell sSiort an additional 2,000 
scares of Mylan at a lamt pnce of $22 75 ($45 50 pre-spht, for a total open short positicn of 
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4,000 shares), and placed an order to purchase 4,000 shares of Mylan at a limit price of $20 ($40 
pre-split). On August 28, 1 992, Mylan closed at $28.75, never reaching the $20 lirnit purchase 
price. Claimant's open positions - a 4,000 share short and a 4,000 share limit purchase order - 
were reflected on Ms August monthly statement. (Attached hereto as Exhibit B is a copy of 
Claimant's monthly- statement for the period August I - August 28, 1 992.) 

Because of the increasing debit in Claimant's margin account caused by his out- 
of-the-money short position in Mylaii, on August 27, 1992 Fidelity exercised its right to execute 
a forced marguibuy-in of 900 shares of Mylan at $24,375, thereby reducing the open short 
position to 3,100 shares. (Attached hereto as Exhibit C is a copy of Claimant's monthly 
statement for the period August 29 - September 25, 1992. The settlement date for the forced 
margin buy-in was September 3, 1992.) At the end of September, Claimant remained short 
3,100 shares of Mylan, as reflected on his monthly statement for that period. ! 

During the months of October and November, although Claimant continued to 
trade bis account, he did not trade Mylan and Ms open short position remained intact. On 
December 8, 1992, Claimant purchased 725 shares of Mylan at $29.50 (reducing Ms open short 

limit of $24,375. On December 3 1, 1992, Mylan closed at $3 1 .50, again edlitig to dbo'rjie to 
Claimant's limit price of $24,375. As a result, as of December 3 1, 1992, Claimant remained 
short 2,375 shares of Mylan, as reflected on Ms monthly statement for that period. (Attached 
hereto as ExMbit D is a copy of Claimant's montWy statement for the period November 28 - 
December31, 1992.) As ofthat date, Mylan stock closed at $3 1.50 ($63 pre-split). 

Claimant continued unsuccessMly to attempt to cover his losing position through 
February 1993. First, on January 22, 1993, Claimant changed his open order to one io buy 2,375 
shjires of Mylsn at a limit of $33,375, AU-or-None. (Attached hereto as ExMbit E is 'a copy of 
Claimant' s montMy statement for the period January 1 - January 29, 1 993 .) As of i 
January 29, 1993, Mylan closed at $35.75, again failing to decline to Claimam's limii price of 
$33,375. Finally, on February 5, 1993, Claimant closed Ms short position by purchasing 2,375 
Mylan shares at the market price of $35.25. 

la sum. Claimant received proceeds of $84,985.32 from the Mylan short sale^ in 
Julv and August 1992, but paid $127,193.84 to cover his short position, for a net loss of 
$42,208.52. I 

Based upon the foregoing facts. Claimant alleges that Fidelity defrauded him in 
coimection with his short sale of Mylan in July 1992 and that Fidelity breached a iiduciary duty 
owed to C!aimant.'"A!fhough these claims are wholly without merit, they should be dismissed ibr 
the further reason that they are untimely and barred by the applicable statutes of limitations 
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ARGUMENT 

I. CL4ima.nt's C laims Ams Bareed by the Appl icable Statutes o f LrMm-noNs 

The longest limitations period applicable to this case is 3 } ears Claitna^t was put 
on notice of tus claims, and the applicable statutes of limitations began to run, no lafer than 
September 1992. when Claimant admits that he received a monthly statement for the period 
August 1 - August 28, 1992 on September 10, 1992 and diat he discovered Fidelity's allegedly 
■'fraudulent activities" at that time. (Statement of Claim, 4:17-18.) Therefore, Claitpant was put 
on notice of his claims, and the applicable statutes of limitations began to run, no lata than 
September 10, 1992. However, Claimant did not file this case until May 21, 1998, nearly six 
years after he had notice of his claims, | 

Claimant does not dispute that imder both Massachusetts^ and California law, the 
statutes of limitatiors applicable to Claimant's claims for fraud ai>d breach of fiduciary dutj- is 
three years. Mass. Gen. Lms ch 260, § 2A: Cat Code Civ Proc. § 338(d). The statutes of 
liiritations began to run when Claimant discovered, or should have discovered, the facts giving 
rise to his claims. UcOuinnessv. Cotter. 412 Mass 617, 622 (1992); April Enterprises v. 
KJTK !47CdLApp3d805. 826(1933). !n addition, the running ofa statute of limitations is «o/ 

claim. McGee v. Weinberg, 97 Ccd.App.3d 798. 803 (1979). 



Here, without a clear statement of the legal basis for his claim. Claimant appears 
to allege fraud and breach of fiduciary duty with respect to bis short sale of 1.000 MJlan shares 
on July 2, 1992. Although Fidelity 'vigorously denies any allegation of wrongdoing. Claimant 
knew or should b^ve known of his alleged claims ^^-henhe received his trade confirmation in 
early My 1992 and Ms month-end statement in early August 1992, since those documents fully 
discio-ied Claimant's open short posifioa Despite Claimant's allegations to the contrary 
(Statement of Claim, 2;4), his short position in Mylan was specifically disclosed on Ms July 1 992 
monthly statement" At that time, he had knowledge of the facts upon which he bases his claims, 
those alleged claims accrued, and the statutes of limitations began to run. However, Claimant 
did not commence this arbitration until May 1998, nearly 6 years after he had notice of the facts 
imderlying his claims. 
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F«en li'iumiig aigutndo that Claimaat did not know the facts v«,hic!i ga t nse tr 
ks allegatiorb in Ju'v 1992 h b dmnu, are ^iill ime biixed Cl u>nant expltcuh adn m that he 
recei\ ed a raontht% statement for the period August 1 - Augxxst 28 1 992 on September 10 1 992 
and that hs disco > ered ndelity ballegedh ftaudulertattiMties atthattime (State tient ot 
Claim, 4 17 18) Therefore Clamiaia was put on notice of his claimb and the applicable stahite 
othroitationsbegan to run no later than September 10 1992 I 

Each ot t laimant s Uainia lor breach of tiduciar> duty also is governed by a 
tbree->earstatuteof Imutations under both Massacnusetts and Calitoniala-s"- Jte V-^ss Ler 
Lmsch.260 §2A Cat Code Civ Proc 338(d) Thus Claimant's breach of fiduqiary dufy 
claun IS cojnpletel) barred because Claimant assertb that he was aware that Fidelity allegedly 
failed to take certain actions (e g failure to execute trades or failure to inform him o^his Myl-m 
positions) no later than September 1 0, 1 992 



Clam! 






iD0taccraeantill994,'' 
i996 or 1998 is wiio'lj wthout legil support Claimant es-=entialli, argues that Fidehtvs letieis 
to him and the Securities and Exchange Commission wherem Fidehty demes Claimant s 
allegations, each constitute a new and independent traud This argument fails as a matter of law 
The apphc ib'e st^tuta^ of liim'atnn"! specifically state that a caiise nt action for liaud oi breauh 
of fiduciary dutv beam to "ccrue unon the disco' erj of the tacts consUtuting the f-atid cr bxeach 
Claimant does not alleae that he aisco-vered an\ new facts upon receipt of Fidelitv s letters to Lm 
and the Secunt»es and Exchange Comrmsbion - nor could he - Because those letters mereh 
articulated Fideht% s posAon reg<u-dng the facts of this case 

A 'e^er of mauiry ty comola nt to the SecJritie<! and Exchange Compi s«io or to 
Tidehty does not consbrate commencement of an aaion sufficient to toll the std,tutes of 

period CaJ Code Ctv Pw $33i An action is conurenced, withm the meanmg ot this tide 
^i-hen the complain* .9 fi'ed Cal CodsCi> Proc §350 Therefore, Claimant cof/ ^e/jtst^this 
act'^nonMay 21 1998, neari> bi\ years alter the statu esofliiJu*ation began to run, and nearh 
tnree jears afier ms claims expired 



Cldin^ant w: 
Mo.eo%er Clamc^t has de 
Mithm the p-escrb^d per o 
Cour between 1990 and 3 ; 
as Ejihibif F are true and . c 



IS fuJh aware of his claims no later than September ' 1°92 
moEStrated that he was iiiJn capable of commencmg tins icttn 
3 ne *iled at least three pro se en il actions m. San ''rancisco Smsn 
>9t) - he same fime period m question m 'his case (Attached h>.ret 
'rrsct copies o* such filings ) ri s failure *o file timely ,bih act on hi 
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For the foregoing reasons, the applicable legal principles require that Ciaimaat's 
stale claims bo dismissed. 

n. Mr. Chia's Claims Regardin g thb Six- Vear Ru le Are Witholt M emt . 

Claimant does not dispute that the longest statute of Urritations appUcab'e to his 
claims is the three-year limitations period for fraud and breach of fiduciary dutj- pursuant to 
California Code of Civil Procedure § 338(d). (Second Suppletioental Claim. 3 :22.) Instead, 
Claimant argues that his claims are not time barred because the six-year eligibility provision of 
NASD Code of Arbitration Procedure Rule 10304 supercedes the applicable Massachusetts and 
California statutes of limitations. This argument fails as a matter of law. [ 

NASD Cods of Arbitration Procedure Rule 10304 does not extend the applicable 
statutes of limitations. Without citing any supporting authority. Claimant argues that the time 
limitation for bringing an arbitration claim under NASD rales is six (6) years, not throe y ssxs as 
mandated by California and Massachusetts law. (Second Supplemental Claim, 3:24-26.) 
Claimant is wrong. NASD Code Rule 10304 explicitly states that it does not extend the 
applicable statutes of limitations: 

No dispute, claim, or controversy shall be eligible for submission 
to arbitration under this Code where six (6) years have elapsed 
from the occurrence or event giving rise to the act or dispute, clami 

' ^ section shall ttot extend applicable statutes ! 
ns, nor shall it apply to any case which is directed to 
3y a court of competent jurisdiction. (Emphasis added.) I 
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CONCLUSION ANO PRAYER 

For the reasons stated above. Respondent Fidelity respect&lly requests that all 
clauns against it be dismissed and that Fidelity be awarded its costs, fomm fees and such other 
relief as may be just and proper. 



Respectfully submitte4 

STEEFEL, LEVITT & WEISS 
A Professional Corporation 

B y A2.vM-^J^_ 



in M. Fischer 
Attorneys for Respondent 
Fidelity Brokerage Services 



:: Samuel G. CMa (via U.S. Mail) 
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